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A, IDENTITY QF PETITIONER

Petiticner Earl Ira Bowman, the appellant below,
asks this Court to review the following court of appeals

decigion.

B, COURT OF APPEALS DECISICN

Mr. Bowman seeks review of division one’s declsion

under In re. Pers. Restraint of Bowman, No., 76255-8-1;

attached hereto as Appendix A,

Ce - ISSUES_PRESENTED FOR REVIEW

1. INEFFECTIVE ASSISTANCE, AS VIOLATIVE OF
THE SIXTH AND FOURTEENTH AMENDMENTS TC THE
UNITED STATES CONSTITUTION

E@Q&éﬁ”s'ﬁewly-aggeinted'cnunéei informed
the trial court of a potential miscalculation of Bowman's
offender score, but failed to make the calculation.
The question is whether Bowman Was deprived of effective
assistance of counsel.
2. Wwhether a miscalculation of an offendsr score
may be challenged for the first time on appeal.
3. DEPRIVATION OF TQE RIGHT T0 SPEEDY SENTENCIHNG
AS GUARANTEED BY THE SIXTH AND FOURTEENTH
AMENDMENTS T0Q THE UNITED STATES CONSTITUTION
Both state and federal and state constitutions
guarantee the right to speedy sentencing. The guestion

is whether its violation requires dismissal of the

charges with prejudice



D.  STATEMENT OF .THE GASE

on October §, 2035, the State charg@d Appellant
with second degree robbery, and second degree assault.,
Soth of these charges included the allegation that ‘the
offense was a céim@ of domestic violence under RCW
10.95.020. cP 1=7,

Mr. Bowman was arralgned on October 20, 2015, and
nuUmMRrous orders weée entered thereafter. On Hay 20,
2016, the trial court granted the State’s motion to
amend inﬁgxmatioé charging seg@nﬂ degree robbery -
and .cecend . degree. assault. That same day Bowman pleaded
guilty.tg éeco@d degree aggéuito CE Zég RP 3=14,

The State submitte@ that Bowman's offender scors
was 9 points with a standard range of 51 68 months,

with 60 months as the tatut@xy meximum, The State

zev@mm@nﬂeé éhe‘naximum seﬁt@mc@a CF 165 315 355 38=
39, Defense counssel recommendsd 2 prison-based Drug-
Offender Sentencing Alternative {DOSA). id,

Ultimately, guestions concerning Bowman's offender
score had be@nAraissds RP 16-189, 24m27a Specifically,
;h% records show that after Bowman'®s DOSA was revoked,
he received l-year coﬁmunitg custody on January 31,

, 2072, ‘ During this time frame, he was arrested on
multiple occassions that'am@uﬂt@d to 184-days. Bowman
was arrested and charged with a new offense on @ct@&érn
1, 2015, clearly beyond the i-year of community custody.
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counsel failed to make this calculation when it asse
Bowman®s correct offender sScoIe. ESSB 5891 mandate
that Bowman's 184-day confinement £o¥ viclating
sentencing conditions did not toll the i-year term ©
community custedy. pespite this clear exror; the
pazties procaeded to stipulate that Bowman's offende
sCOTre Was 7 points, baszed om & prior felonies, with
one point added for the allegation thai the cmxxent
offense was committed thie powman was still on

community custody. CP 83, 88,

Ee ARGUMENT ¥HY REVIEY SHOULD BE ACCEPTED

1. poWMAN'S JUDGMENT AND SENTERCE I8 INVALID™O
1TS FACE DUE TO AN ERROBEOCUS CALCULATION
OF HIS OFFENDER SCORE
A court’s anthority to impose a felony

sentence is limited o the authority granted by the

rted
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sentencing aé%éé&~éé£"ié§352'Vﬁéﬁ”Chépﬁér‘gzg_ﬁ@'1n=~~~m'r
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re Pers. Restraint of Goodwin, 146 wash.2d 861, 873-

74, 50 P.3d 518 {2002); State V. Wilson, 170 Wash,24
582, 689, 244 P.3d 950 {2010). An erroneously
caleculated cffendexr SCOrS results in an unlawful

sentence, which may be challenged for the first time

on appeal despite the existence of a negotiated plea-

agreensnt. CooGwin, Id. at 873-74; Wilson, Id, at 689,

The Legislature enacted RCH 9.94A.525, which states

that Y[i]f the present conviction is for an offense

committed while the of fender was on community custody,-

= Ju



add one point...” RCH 9@9@A9525&3939

Heze, Bowman submits that he was not on community
'cust@dyéﬁ:th@ time he committed rhe current offenses.
1n this regard, the proper remédy is to remand for

resentencing with an offender score of six points.

Goodwin, Id. at §77-78; HWilson, at 6919,

2, BOWMAN RECEIVED IHEFFPECTIVE ASSISTANCE
OF COUNSEL FOR COUNSEL'S FAILURE TO
ARGUE THE CORRECT OFFENDER SCORE

The State and Federal constitutions
guarantee accused persons effective assistance of

counsel at all critical stages of trial. Strickland.

v. washington, 466 e 66856875~ 104-8.CE.-1052,.80 .

L.Ed.28 674 {1984}; ctate v, Thomas, 109 wash,28 223,

226, 743 P.24 816 (1987},
Here, Mr. Dowman submits that he has established
thétuﬁié“ééﬁﬁéél”§‘perfoxmaﬁca~waswd@£i@ientg_am@_thatA_H

this deficiency prejudiced him. Strickland, 485 U585

at 687. Thezs could be no legitimate tagtical E@ASOon
not to challenge the community custody point in Bowman's

offender sSCOLS.

3s DEPRIVATION OF THE SPEEDY SENTENCING
RIGHT WARRANTS DISMISSAL OF THE CHARGE

By statute and couzrt ruleg, an accused parsSon
has a right to be sentenced within 40-days following
conviction. RCW 5.945,500{1} {"The sentencing hearing

" shall beheld within forty court days £ollowing
conviction”); crR 7.1{a)(2) {court must gset a -

el



sentencing hearing in compliance with RCW 9.94A.500).
The State and Federal Constitutions algo guarantee

the right to speedy sentencing. See State Y, Ellis,

76 Wash.App. 391, 394, 884 P.2d 1360 (1994).

In the instant case, Bowman was convicted by plea
on May 20, 2016. CP 12-40; RF 1-14., He was not
sentenced until December 21, 2016, CP 93; RP 29,
"speady sentencing” was cited by counsel as a potential
assignment of error. CP 104,

In this regard, Bowman arguses that the delay was

intentional and oppressive, and that he was prajudiced !

R

thereby. ELLis, id. The proper Famedyis dismissal————— -

of the charge against him with prejudice.

Fs CONCLUSION

‘Based on the foregoing reasons, Mr. Bownas
respectfully reguest that pursuant o E&éigé:é£§)§§§:
{3), this Court should accept Ee?iewa

DATED this 9th. day of October, 2017,

Respectfully submitted,

—%

Earl Ira Bowman, Pro se
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

Appellant, FILED: August 28, 2017

- DIVISION ONE
, & g
STATE OF WASHINGTON, ) No. 76255-9-| = ig;'::
) = mo
Respondent, ) N -O-%-«
| ) = =3¢
V. _ ; Z Zlc
—— sl
EARL IRA BOWMAN, ) UNPUBLISHED OPINION S et
) < i
)
)

PER CURIAM. Earl Bowman challenges the judgment and sentence imposed

following his guilty plea to third degree assault. His court-appointed attorney has filed a

motion to withdraw on the_gr_ound_that.thereﬁis,nofbasis-for«a»good—faith—argumenton'"*---:~-- T

review. Pursuant to State v. Theobald 78 Wn.2d 184, 470 P.2d 188 (1970), and

Anders v. California, 386 U.S. 738, 87 S. Ct. 1396, 18 L."Ed. 2d 493 (19587), the motion

to withdraw must:

(1) be accompanied by a brief referring to anything in {hé record that might ~~~

arguably support the appeal. (2) A copy of counsel's brief should be
furnished the indigent and (3) time ailowed him to raise any points that he
chooses; (4) the court-not counsel-then proceeds, after a full examination
of all the proceedings, to decide whether the case is wholly frivolous.
Theobald, 78 Wn.2d at 185 (duoting Anders, 386 U.S. at 744).
This procedure has been followed. Bowman's counsel on appeal filed a brief
with the motion to withdraw. Bowman was served with a copy of the brief and informed

of his right to file a statement of additional grounds for review. Bowman filed a .

supplemental brief which, though late, was considered by this court.



No. 76255-9-1/2

The material facts are accurately set forth in counsel's brief in support of the
motion to withdraw. The court has reviewed the briefs filed in this court and has
independently reviewed the entire record. The court specifically considered the
following potential issues raised by counsel;
Was Bowman’s offender score incorrectly calculated?
Waé Bowman denied his right to effective assistance of counsel?
Was Bowman denied his right to speedy sentencing?

The court also raised and considered thevfollowing potential issues:

Did the trial court err in imposing a no-contact order?

The potential issues are wholly frivolous. The motion to withdraw is granted and_

the appeal is dismissed.

FOR THE COURT:

Cot T,




DECLARATION OF SERVICE BY MAIL-
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ra Borom and , declare and say:

Ia Eo-r |
~y
That on the z dayof  Aadibor , 20177, I deposited the

A —

following documents in the Stafford Creek Correction Center Legal Mail system, by First

Class Mail pre-paid postage, under cause No. PEZND.T NG
WETITToN  TOR REVTF O ;
APPEANDI X - A , .

addressed to the folléwing:

RORIN 40929
OL—LIJM?IA’/ LA/74 2
Q8504 — 0929

. I declare under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct.

DATED THIS 6@ dayof O TOBHZR ,201 "7 in the City of
Aberdeen, County of Grays Harbor, State of Washington.
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